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“The Conceptual and Practical Distinction between Legitimacy and
Legality in Classical Criminal Law”

Abstract:

This study examines the distinction between the two principles of criminal “legality” and “legitimacy” within the framework
of traditional offenses and highlights the impact of this distinction on the application of law and the administration of criminal
justice.

The principle of legality is based on the rule nullum crimen, nulla poena sine lege (“no crime, no punishment without law”),
which requires strict adherence to written law and prohibits any extension of criminalization beyond this framework. In
contrast, the principle of legitimacy represents a broader framework that ensures respect for procedures and fundamental
legal guarantees. It relies on the spirit of the law and the objectives of justice, thus allowing for flexible jurisprudence that
can adapt to changing social realities.

The study concludes that the relationship between these two principles is not oppositional but rather complementary,
necessary for establishing a balanced criminal policy that reconciles the protection of society against crime with the
safeguarding of individual rights. It demonstrates that an exclusive focus on either principle can lead either to excessive
rigidity of the law or to judicial arbitrariness.

Accordingly, the positive interaction between legality and legitimacy forms the foundation for measured jurisprudence
capable of defending freedoms without compromising legal certainty.

Based on this, the research proposes a series of recommendations at the judicial, legislative, and academic levels, aiming to
raise awareness of these principles and develop criminal laws and policies to achieve a more effective, fair, and
constitutionally compliant justice system.

Keywords: Principle of legitimacy, Criminal legality, Traditional offenses, Abuse of power, Legal certainty, Judicial
adaptation.
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